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Note. Changes may be made in this February 13, 1985
Agenda. For meeting informationm,

please call Jolm H. DeMoully

(415) 494-1335

Time Place
March 21 (Thursday) - 3:00 p.m. = 10:00 p.m, State Capitcl, Room 125
March 22 (Friday) - 9:00 a.m, -~ 6:00 p.m. Sacramento
TENTATIVE AGENDA
for meeting of
CALIFORNIA 1AW REVISION COMMISSION
Sacramento March 21-22, 1985

March 21 (Thursday Afternoon)

l.

2-

Minutes of January 24-25, 1985, Meeting (enclosed)

Study 1~1000 - Probate Code (Jurisdiction; Probate of Wills; Contest
of Wills)

Memorandum 85-11 {eent 1/11/85)
Draft Statute {attached to Memorandum)
First Supplement to Memorandum 85-11 (to be sent)

Study L-1010 - Probate Code (Personal Representative; Appointment;
Letters; Termination of Authority; Oath and Bond)

Memorandum 85-12 (sent 1/11/85)
Draft Statute (attached to Memorandum)
First Supplement to Memorandum 85-12 (to be sent)

Break for dinner

March 21 (Thursday Evening)

4,

5.

5.

Administrative Matters
Legislative Program
Memorandum 85-28 (to be sent)
Probate Code Study Schedule
Memorandum 85-29 (to be sent)

Annual Report

Memorandum 85-30 (to be sent)
Draft of Annual Report (attached to Memorandum)

Study F~-633 - Division of Pensions

Memorandum 85-39 {to be sent)
Memorandum 85-15 (sent 1/9/85)
Draft of Recommendation (attached to Memorandum)

Study 1-811 - Form for Advice of Proposed Action

Memorandum 85-38 (enclosed)
Praft Statute (attached to Memorandum)

]



7. Study L-1020 - Probate Code (Powers and Dutiles of Personal Representative)

Generally

Memorandum B5-13 (sent 1/9/85)

Draft Statute (attached to Memorandum)

First Supplement to Memorandum 8§5-13 (tc be sent)
Second Supplement to Memorandum 85-13 (to be sent)

Sales

Memorandum 85-31 {(to be sent)
Draft Statute {(attached to Memorandum)
First Supplement to Memorandum 85-31 {(to be sent)

March 22 (Friday}
8. Study L~-640 - Trusts

Approve Comprehensive Trust Statute for Introduction as
Preprint Bill

Memorandum 85-32 {enclosed)
Draft Statute {attached to Memorandum)
First Supplement to Memorandum 85-32 (to be sent)

Proof of Oral Trust

Memorandum 85-21 (sent 12/26/84)
Consultant's Memorandum (attached to Memorandum)

Spendthrift Trusts

Memorandum 85-33 (to be sent)
Consultant's Memorandum (attached to Memorandum)

Consideration of matters scheduled for March 21 that were not
considered on that date :

9. Study 1~1025 - Procbate Code (Presentation of Claims)

Memorandum 85-34 (to be sent)
Draft Statute {attached to Memorandum)
First Supplement to Memorandum 85-34 (to be sent)

10. Study L-1026 -« Probate Code (Payment of Claims)

Memorandum 85-=35 {to be sent)
Draft Statute (attached to Memorandum)
First Supplement to Memorandum 85-35 (to be sent)

11. Study 1-1027 - Probate Code (Accountings)

Memorandum 85-36 (to be sent)
praft Statute {(attached to Memorandum)
First Supplement to Memorandum 85-36 (to be sent)

12. Study L-1050 - Probate Code (Guardianship-Conservatorship)

Memorandum 85-7 (sent 12/4/84)
First Supplement to Memorandum 85-7 (sent 12/26/84)
Second Supplement to Memorandum 85-7 (sent 1/9/85)

.




0001V
MINUTES OF MEETING
OF
CALIFORNIA LAW REVISION COMMISSION
MARCH 21-22, 1985
SACRAMENTO

A meeting of the California Law Revision Commission was held in

Sacramento on March 21-22, 1985.

Law Revision Commission

Present: Edwin K. Marzec, Chairperson Arthur K. Marshall
Roger Arnebergh David Rosenberg
John B. Emersom Ann E. Stodden

Bion M. Gregory

Absent: Barry Keene, Member of Senate James H. Davis
Alister McAlister, Member of Assembly

Staff Members Present

John H. DeMoully Nathaniel Sterling
Robert J. Murphy III Stan G. Ulrich

Consultants Present

Edward C. Halbach, Jr., Property and Probate Law
Russell Niles, Property and Probate Law (March 22)

Other Persons Present

Michael D. Belote, California Association of Realtors, Sacramento

Edward Brennan, California Probate Referees, San Diego

Ted Cranstonm, State Bar Estate Planning, Trust and Probate Law Section,
San Diego

Alex Creel, California Association of Realtors, Los Angeles

Beverly Jean Gassner, State Bar Family Law Sectiom, Ontario (March 21)

Dugald Gillies, california Association of Realtors, Sacramento

Sandra Kass, California Bankers Association, Los Angeles

Paulette Leahy, California Bankers Association, San Diego (March 22)

James Quillinan, State Bar Estate Planning, Trust and Probate Law
Section, Mountain View

Richard L. Stack, Executive Committee, Los Angeles County Bar Probate
and Trust Sectiom, Los Angeles



Minutes
March 21-22, 1985

ADMINISTRATIVE MATTERS

MINUTES OF JANUARY 24-25, 1985, MEETING

The Minutes of the January 24-25, 1985, meeting were approved
after paragraph (2) of Study L {Probate Code publication requirements)
on page 6 was revised to read:

(2) Newspaper published in city or county. The Commission

decided not to make any change in the existing law governing
the place of publication of notice of opening probate.

SEARCH FOR PROBATE LAWYER TO BE LOANED TO COMMISSION
The Chairman reported that the Commission's effort to find an
experienced probate attormey to assist the Cowmission temporarily with

the Probate Code revision has been unsuccessful so far.

EXCUSE FOR ABSENCE OF COMMISSIONER DAVIS
Commissioner Davis was in trial at the time of the Commission
meeting and was therefore unable to attend. The Commission excused

Commissioner Davis' absence.

LECISLATIVE PROGRAM
The Commission considered Memorandum 85-28 and noted the contents

of the attached report on the 1985 legislative program.

ASSEMBLY BILL 97 - URGENCY PROBATE BILL
The Commission considered the Second Supplement to Memorandum
85~12 and attached exhibits concerning the urgency bill on probate (AB

g7). The Commission approved the proposed amendments to AB 97.

ASSEMBLY BILL 195 — REVISION OF STATUTE GOVERNING LAW REVISION
COMMISSION
The Commission considered the First Supplement to Memorandum
85-28 concerning revision of the statute governing the Law Revision

Commission. The Executive Secretary handed out the latest amended
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version of AB 195 {(amended in Senate March 20, 1985) containing the
amendment suggested by the covernor's Office. A copy of this version
of AR 195 is attached to these Minutes as Exhibit 1. The most recent
amendment permits the Governor (O remove from office a member of the
Commission who has three comsecutive unexcused absences. Formerly the
bill declared the office automatically vacant. The Commission

approved AB 195 with this amendment.

PROBATE STUDY SCHEDULE
The Commission considered Memorandum 85-29 and attached exhibits
concerning the Probate Code study schedule. The Commission approved

the proposed schedule.

ANNUAL REPORT
The Commission considered Memorandum 85-~30 and the attached draft
of the annual report. The Commission approved the annual report as

submitted.

MEETING SCHEDULE

The Commission considered Memorandum 85-37 concerning the
Commission's meeting schedule. The Executive Secretary handed out the
control language put in the budget bill by Assembly Member Maxine
Waters, to become operative on July 1, 1985, which reads: "The
Commission shall not limit its scheduled meetings to Sacramento.
Rather, meetings shall be held, on a periodic basis, at other sites in
the state as determined by the Commission."” The Commission decided to
reschedule the October 1985 meeting for Orange County instead of
Sacramento, and to write to Assembly Member Waters to thank her for
her interest.

In order to maintain the Probate Code study on schedule, the
Commission decided to schedule an additional meeting for April 18 and
19, 1985. As thus revised, the schedule for future meetings 1is as

follows:
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April (Sacramento)

April 18 (Thursday) 3:00 p.m. - 10:00 p.m.
April 19 (Friday) 9:00 a.m. - &:00 p.m.

May {Sacramento)

May 16 (Thursday) 3:00 p.m. - 10:00 p.m.
May 17 {Friday) 9:00 a.m. - 6:00 p.m.

June {Sacramento)

June 27 (Thursday) 3:00 p.m. - 10:00 p.m.
June 28 (Friday) 9:00 a.m. - 6:00 p.m.

September (Sacramento)

September 12 (Thursday) 3:00 p.m, - 10:00 p.m.
September 13 (Friday) 9:00 a.m. ~ 6:00 p.m.

October (Orange County)

October 10 (Thursday) 3:00 p.m. - 10:00 p.m.
October 11 (Friday) 9:00 a.m. - 6:00 p.m.

December (Sacramento}

December 5 {Thursday) 3:00 p.m. - 10:00 p.m.
December 6 (Friday) 5:00 a.m. - 6:00 p.m.

STUDY F~633 — DIVISION OF PENSIONS

The Commission considered Memorandum 85-15 and Memorandum 85-39,
relating to division of pensionms upon dissolution of marriage. The
Commission decided not to submit the present tentative recommendation
to the Legislature, but to devote more resources to this study upon
receipt of the State Bar Family Law Section report and upon completion

of the probate law study.
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STUDY F-670 - LITIGATION EXPENSES IN FAMILY LAW PROCEEDINGS

The Commission considered Memorandum §5-42 presenting a staff
revision of the recommendation relating to litigation expenses in
family law proceedings. The staff read a letter from Jan Gabrielson
in support of the revised draft; a copy of the letter is attached to
these Minutes as Exhibit 3. The Commission approved adding the
revised draft to Assembly Bill 150 if Assembly Member McAlister is

willing to do so.
STUDY L-640 - TRUSTS
The Commission began its consideration of Memorandum 85-32 and
the comprehensive draft trust statute, and also considered Memorandum
85-33 relating to spendthrift trusts and Memorandum 85-21 relating to

proof of oral trusts. The Commission made the following decisioms:

Memorandum 85-21 (Proof of Oral Trusts)

Draft § 607. Oral trusts of personal property. The Commission

approved the policy proposed by Professor Russell Niles in his
memorandum attached to the Memorandum as Exhibit 1. This policy would
require some objective evidence of an intent to create a trust in
order to uphold an oral trust of personal property declared by the
trustor. This policy would be accomplished in draft Section 607 by
revising subdivision (b) to read substantially as follows:

(b) The oral declaration of the trustor, standing alone, is

not sufficient evidence of creatiom of fihé a trust whléss
ffﬁéffﬁﬁ*ﬁﬁﬁﬁﬁf/ﬁﬁéffﬁfdﬁiféffﬁdffﬁ#ﬂiﬁﬂﬂ&#!éffﬁﬁﬁﬁﬁﬁiﬁﬂfﬂ#ﬁ%ﬂJiif
fﬁéffiﬁé/ﬁfffﬂé/ﬁéflifiiiﬁﬁféf/ﬁﬁéféifféf of personal property.

Memorandum 85-32 {(Comprehensive Statute)

Draft § 602. Trust property. The last sentence of the comment

to this section should refer to additional “comments" in the

Restatement rather than additionmal "rules",

-5
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praft & 607, Oral trusts of personal property. See the

discussion of Memorandum 85-21 supra.

Draft § 609. Matters included in declaration of trust. This

section which would continue Civil Code Section 2254 should be deleted
since it is an inadequate and incomplete statement of the parol
evidence rule.

Draft § 64l. Manner of termination of revocable trust;

disposition of property. Subdivision (a) should be revised to provide

that a trust may be revoked in whole or in part by compliance with the
method provided in the trust or with the statutory method, unless the
trust excludes the statutory method. The section should also provide
that a total revocatien is a terminmation. It might be useful to
discuss the matter of withdrawal of assets from the trust by the
trustor of a revocable trust in the comment to this sectiom.

Draft § 643. Termination by all beneficiaries. The first

gentence of subdivision (b) of this section should be revised as
follows:
If the continuance of the trust is necessary to carry out a
material purpose of the trust, the beneficiaries cannot compel
its termination, unless the court, in its discretion, determines
that the wWéeéd//¥d/ auhihAté reason for terminating the trust
under the circumstances 14//gueldte//fHAn outweighs the interest

in accomplishing a material purpose of the trust.

Draft § 644. Modification or termination by trustor and all

beneficiaries. Subdivision {(b) should be revised to provide that =a

modification or partial termination may take place only with the
approval of the court if some beneficiaries do not comsent. Court
approval would not be required under subdivision (a) where the trustor
and all beneficiaries agree.

Draft § 645. Guardian ad litem. This section providing special

rules governing the giving of consent to a modification or termination
by a guardian ad litem should make clear that such consent may only be
given in proceedings before a court. The staff should also consider
whether this should also be made clear in Section 502, the general

guardian ad litem provisionm.

—-6-—
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Draft § 647. Effect of disposition in favor of "heirs'" or "next

of kin" of trustor. The staff is to examine the Wew York statute on

this subject to see if a better provision can be drafted. The
suggestion was made that this section might require the comsent of too
many persons since all persons who would be heirs if the trustor had
died at the date of the attempted modification or termination would be
required to consent under this section.

Draft § 648. Termination of trust. A provision should be added

to this section providing for the disposition of property upon the
termination of a trust, as is provided in draft Section 650{c). It
might be best to treat this matter in a separate gection.

Drafe §  650. Trust with uneconomically low principal.

Subdivisions (a) and (b) should be combined. Some of the procedural
detail in this section should be left to the general procedural
provisions appearing in draft Section 1100 et seq.

Draft § 652. Cowmbination of trusts. This sectionm should be

revised to permit combination of trusts where there may be some
impairment of an interest of a beneficiary but mot if the impairment
would be substantial or material.

Draft § 653. Division of trusts. This section should be revised

for consistency with draft Section 652 on combination of trusts. This
revision might read substantially as follows:

653. On petition of a trustee oOr beneficiary, the court,

for good cause shown And [ AN 1 KRR 14 bR dRE [ o [ BALS T IREEL AL A4

Frasidid ] 1ddd ] Meddficfibsiéd, may divide a trust imto two or

more separate trusts if the court determines that dividing the

trust will not defeat or substantially impair the accomplishment

of the trust purpose or the interests of the beneficiaries,

Draft § 700. Duty to administer trust. Subdivision (a) of this

section should be revised to reflect the deletion of draft Sections
701-713 which provided a statutory list of duties. This section or
some other section should make clear that the trustee is subject to
the duties of the common law. Such a provision is necessary because

the new trust statute will involve the repeal of several sections in
the old Field Code providing trustees' duties,

Y
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Draft §§ 701-713. Trustees' duties in _general, After

considering a number of the statements of general duties of trustees,
the Commission decided to delete the statutory 1ist of duties.
Several of the duties were found to be overbroad or potentially
misleading. In some cases, trustees might be confused because of a
perceived conflict between a duty and a power. In other areas, it was
felt that a duty could not be stated simply in a statute because there
are too many exceptions or special applications depending upon the
circumstances.

praft § 720. Trustee's standard of care in administering trust,.

Subdivision (c) should be revised as follows to remove surplus
language:

(¢) The trustor may expand Or restrict the standard set
forth in subdivision (a) ﬁf/fﬁiﬁfé55/fﬁfﬁfiﬂidﬁﬁf/iﬁf/i/fffﬁéf/
ThAEFUhERE L] ] I [ LEREEEE ] felchfiflel | £61] kil Mdud 1Y | BE/ fedtdifiield /ARd £¢'
i/kﬂﬁk//ﬁﬂdﬂ’fﬁkbéﬁﬁéﬁdﬁc’/ﬁﬂfiétdf,éiutb//dﬁ'ddddfds’/ié/ﬁfddflidﬂlé
fﬁ/h’/ﬁﬁéfldi##/Mﬁd’a’d/f}iéf/uﬁfs‘l://fﬁt!!ﬂﬁfﬁfﬂétéﬁé/wiﬂitﬁ
FEITAREE /o bhd it/ ehprédd/ prodidions.

The removal of the language as indicated will not result in any
substantive change since it is clear from draft Section 700 that the
trustee has a duty to administer the trust according to the instrument.

Draft § 970. Accountability for profits in absence of breach of

trust. This section should be revised to make trustees accountable
for excessive profits. This limitation needs to be inserted in this
section so that inmstitutional trustees are not thought 1liable for
amounts received for regular services offered at reasonable
compensation. The comment to this section should be expanded to

provide more guidance.

Memorandum 85-33 (Spendthrift Trusts)

The Commission discussed the area of spendthrift trusts and heard
the views of Professors Niles and Halbach, The staff, with the
assistance of Professor Halbach, will prepare a draft of a provision

to give creditors the same right to reach the trust as the
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beneficiary. Thus, if the beneficiary can compel the trustee to
exercise discretion by appropriate proceedings, the creditor should
also be able to compel the exercise of discretion for the benefit of
the creditor. The sentiment was expressed that beneficiaries of
spendthrift, support, and discretionary trusts should not be treated
better than wage earners insofar as creditors are concerned. The

Commission postponed consideratiom of other issues in this area.

Note. The Commission considered draft Sections 500-720 and 970.
Consideration of the tramsitional provisions in Sections 520-530 was

deferred until review of the rest of the draft is completed.

STUDY L-811 - INDEPENDENT ADMINISTRATION

The Commission considered Memorandum 85-38 {(and the attached
draft statute), the First, Second, and Third Supplements to Memorandum
85-38, and a draft of amendments Cto Assembly Bill 196 designed to
implement the staff recommendations made in the meeting materials
relating to independent administration.

The Commission made the following revisions in the amendments
considered at the meeting:

(1) The independent administration statute is to be revised so
that the petition can request complete independent administration
authority as under existing law or can request independent
administration authority without authority to sell or exchange real
property or to grant an option to purchase real property.

(2) The advice of proposed action is to include information
concerning "the amount of or manmer of calculating any commission or
compensation paid or to be paid in connection with the transaction” if

the transaction concerns real property.
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{3) Deleted was the sentence in the staff draft of the form for
advice of proposed action that stated that objecting could cause delay
and expense to the estate.

(4) The following is to be all capital letters in the form:

7. IF YOU DO NOT OBJECT, YOU WILL BE TREATED AS IF YOU
CONSENTED TO THE PROPOSED ACTION. YOU MAY NOT OBJECT AFTER THE
PROPOSED ACTION IS TAKEN.

The Commission considered a staff suggestion to delay until July
1, 1986, the requirement that the statutory form for proposed action
be used, so that lawyers would have an opportunity to become aware of
the requirement that the form be used, The Commission decided not to
delay the date for use of the required form beyond the normal
effective date of the statute-—January 1, 1985. The Commission
concluded that the form would most likely be ome promulgated by the
Judicial Council and that no problem would be created by requirement
that the form be used on and after January 1, 1986.

The Commission approved the amendments and determined that they
should  be included in the Commission recommended  probate
bill-—Assembly Bill 196. The revised amendments are sel out as Exhibit
2 to these Minutes. [Note. The amendment €O Section 1134.5 of the
Civil Code which is included in Exhibit 2 is a technical amendment not
approved by the Commiseion, since the need for this amendment was
brought to the attention of the Commission after its March meeting.
This technical amendment was suggested by Valerie J. Merritt, Los

Angeles lawyer, and is necessary and not controversial.]

STUDY L-1000 - PROBATE CODE (JURISDICTION; PROBATE OF WILLS;
CONTEST OF WILLS)

The Commission considered Memorandum 85-11 and the First
Supplement to Memorandum 85-11, presenting a draft of the first part

of the administration provisions of the new Probate Code. The

-10-
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Commission approved the draft for inclusion in the general Probate

Code revision, subject to the following changes:

§ 7110. Application of chapter

This section was deleted from the draft.

§ 7111. Passage of decedent's property

The phrase, "subject to Section 7112" was added at the beginning

of this section.

§ 7113. Property subject to administration

The Comment to this section should be expanded to include
reference to such property that passes without probate as joint

tenancy, pay-on—death accounts, and trust assels.

§ 7120. Jurisdiction in superior court

This section was unchanged, but it was noted that a parallel
provision in the draft trust statute refers to the court "sitting in
probate.” The Commission will review the trust provision again in the
future and make a determination whether the trust provision should be

conformed to Sectiom 7120,

§ 7121. Venue

The staff was directed to review subdivision (e) of this section

to ascertain the propriety of the terminology used, and its comsonance

with the Commercial Code.

§ 7122. Authority of court or judge

This section should be revised to parallel the
exclusive/concurrent jurisdiction provisions of the trust statute.
Consideration should be given to incorporating Code of Civil Procedure
§ 128 expressly. The section should be redrafted for clarity and

coordinated with Secticon 7120.

-11-
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§ 7124. Disqualification of judge

Subdivision (a)(3) of this section should be clear that a judge
who 1is a creditor 1is an interested person and subject to
disqualification; provisions in the Code that imply the contrary
should be repealed.

Subdivision (b) should be revised to provide that a judge who in
any manner participates in the drafting or execution of a will is

disqualified from acting in any manner with respect to the will.

§ 7130. Crounds for transfer

subdivisions (b) and (c) should be deleted from this section,
with the result that the only ground for change of venue is that there

is no judge qualified.

§ 7132. Retransfer

Subdivision (b) was deleted from this sectionm, subject to further

staff research on whether it serves a useful function.

§ 7134, Effect of transfer on personal representative

This section was deleted from the draft.

§ 7140. General rules of practice govern

A sentence should be added to this section to the effect that the
general rules of civil practice do not apply where the Probate Code
provides its own procedure. Consideration should also be given to
relocating this section to the front of the Code, in coordination with
gimilar provisions governing trusts and guardianships and

conservatorships.

§ 7143, Verification required

A section was added providing in substance:

§ 7143, Verification required

7143. Except as otherwise specifically provided, all of the
following shall be verified:
(a) A petition, report, or account filed pursuant to this
division.
-12-
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(b} An objection or response filed pursuant to this division
to a petition, report, or account.

Comment. Section 7143 is the same in substance as Section
1450 (guardianship-conservatorship). It generalizes the
following provisions: .

§ 7145. Trial by jury

In subdivision (b) of this section, the term "yhen'" should be
replaced by the phrase 'In proceedings where a party." Subdivision
(b){1) should be reviewed and revised for clarity, and general law
should be checked to see whether a special provision 1is really
necessary; possible substitute language such as '"The Jjury shall
determine issues of fact as presented to the jury by the court™ should
also be considered, In subdivision (b)(2), the bracketed material

should be deleted.

§ 7150. Mailing

This section should be compared with comparable provisions in the
Code of Civil Procedure for comsistency, and to determine whether it

is necessary or whether genmeral provisions may be relied upon.

§ 7210, Petition

The reference in this section to an order “establishing the fact
of the decedent's death" should be reviewed and either eliminated in
reliance on the court's order granting probate as establishing the
jurisdictional facts, or rephrased to refer to a procedure such as a
"jetermination" of the fact of death rather than implying
incorporation of the establishment procedure.

The provision for probate of a will "at any time" should be
qualified by the principle that a will may not be probated after a

decree of final distribution.

§ 7211. Failure of person named executor to petition

The term "renounced" should be replaced by the term “waived."

-13-
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§ 7212. Contents of petition

In subdivision (b){1) the jurisdictional facts should include
Wthe fact of the decedent's death." Subdivision (b)(4) should be
retained in brackets pending further information on grounds for

appointment of a referee or setting the amount of a bond.

§ 7213. Setting and notice of hearing

This section should be revised to provide that the petitioner
gives notice of hearing, and perhaps to include specific references to
the service provisions. The petition should be set for hearing not
less than 15, rather than 10, days after filing, and mot more than 453

days in the case of delayed publication.

§ 7214. Opposition

The opposition must be verified, and should be made by "filing
objections setting forth written grounds of opposition or by oral

objections made at the hearing."

§ 7215, Hearing

The introductory portion of subdivision {(¢) should read--'"The

following matters shall be established:".

§ 7216, Court order
The phrase "establishing the fact of the decedent's death" should

be replaced with another appropriate phrase, such as "determining the

date of death."”

§ 7217. Determination of jurisdiction conc lusive

The erroneous "assumption" of death referred to in this section

should be an erroneous "dJetermination' of death,

§ 7230. Form of notice

The introductory referemce to notice of hearing should state that

the hearing is '"on a petition filed under this part" or similar

language. The notice should contain a sentence that "If Independent

14—
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Administration of Estates authority is granted, the personal
representative may administer the estate without court supervision."
The reference to the decedent's will should omit the date of the
will. The section might be reorganized to conform to existing law,

since each notice will be published as a whole.

§ 7240. Persons on whom notice served

This section should be revised to make clear that the persons on
whom notice is served have at least 10 days actual notice, after
allowing for mailing time. Notice should be served on heirs "so far
as known to the petitioner." A new subdivision {c¢) should be added to
require "such other notice as the court may authorize." The State Bar
is giving further study to the question whether known creditors should
receive actual notice, and the Commission will take up this question
when the State Bar report is received. The staff should investigate

to whom notice is given where the State is named as devisee.

§ 7242. Service on_alleged decedent

This section was deleted from the draft.

§ 7244, Claim by Director of Health Services

Consideration should be given to locating at this point existing
Section 700.1, relating to service on and claims by the director of

health services.

§ 7245. Publication or posting of notice

Existing law relating to publication of notice of hearing should
be restored to this section, pursuant to the Commission decisions wmade

at the January 1985 meeting.

§ 7246. Contents of published or posted notice

This section was deleted from the draft. [Note. Subdivision (b)

should be preserved somewhere in the draft. ]

-15-
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§ 7263. Proof of holographic will

The staff is to research the meaning of proof "in the same manner

as other private writings.'

§ 7264. Proof of lost or destroyed will

The phrase "and the order shall be entered at length in the

minutes" was deleted from this sectien.

§ 7266, Admission of will to probate

This section was revised to read in substance:

7266. (a) When the court admits a will to probate, that
fact shall be recorded in the minutes by the clerk and the will
shall be filed.

(b) If the will is in a foreign language, the court shall
certify to & correct translation imto English, and the certified
translation shall be filed with the will.

§ 7267. Effect of admission of will to probate

Subdivision {a) of this secticn should be revised to allow a
minor or incompetent to contest & will admitted to probate at any time
before final distribution, just as a subsequent will may be admitted
to probate at any time before final distribution. As with probate of
a subsequent will, prior acts of the executor should be protected,

The first sentence of subdivision ({(b) should be stated
affirmatively rather than negatively., The second sentence should be

moved from the statute to the Comment.

§ 7270. Opposition to will

This section was deleted from the draft.

§ 7271. Summons

This section should begin with the phrase, "When objection is
made pursuant to Section 7214." The reference to the summons
"directing" persons to plead should be revised to more accurately
state what the summons does. The section and Comment should be

revised to clarify the persoms to be served and the manner of service.

~16-
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§ 7272. Responsive pleading

The referenmce to answering or demurring to a contest should be

replaced by a reference to answering or demurring to an objectionm.

§ 7273, Trial

The first sentence of this section should be replaced by a
provision that makes clear the order and burden of proof in a will
contest. The second sentence should be amplified by commentary that
justifies elimination of jury trial. The commentary should include
the fact that jury trial is not constitutionally required, that there
is a high percentage of reversals on appeal of jury verdicts, that the
whole jury trial-appeal process postpones enjoyment of the estate for
several years, which in turn enables contestants to obtain compromise

cettlements to which they should not be entitled.

§ 7275. Judgment

This section should be revised to recognize intermediate orders
between admitting or rejecting a will in toto, as wall as other types

of orders sustaining or denying objections.

§ 7280. Petition for revocation

This section should be revised to restore existing law by
deleting the reference to actual notice of the petition for probate,
and by restoring the concept that a person without actual notice of a
will contest may petition for revocationm.

The staff should check on the availability of studies on
no-contest clauses, and present material for Commission consideratiom
of this subject. The material should include whether offering a
subsequent will or codicil for probate triggers operation of a

no-contest clause.

§ 7282. BService and trial

Subdivision (a) of Section 7282 should be combined with Section

7981. The staff should review the burdems of proof in a petition for

17~
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revocation of probate to determine whether the same burdens as for an
initial will contest are appropriate.

In connection with subdivision (b), the staff should investigate
adding protection for bona fide purchasers from the personal

representative.

§ 7283. Costs and attorney's fees

If probate is revoked, costs and fees should be paid out of the

estate, and not by the respondent in the court's discretion.

STUDY L-1020 - ESTATE SALES

The Commission considered Memorandum 85-31, the attached draft of
new Probate Code provisions, and the First and Second Supplements,
relating to sales of estate property. The Commission approved the
staff recommendation not to continue the special provisions relating
to sale of mining property (Prob., Code §% 810-814), There should be a
general provision making clear that the sales provisioms are subject
to the Independent Administration of Estates Act for estates being
administered under that act. The Commission asked the staff to
include in the draft new provisions to require that bids be responsive
to terms and conditions specified in the notice of sale, and to make
clear that the personal representative has the duty to select the
highest and best bid.

The Commission considered the draft section by section and made

the following decisions:

§ 8242, Rapidly depreciating property

The staff should consider whether there is a better term than
"rapidly depreciating property" to describe what the term is intended

to mearl.
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§ 8244, When estate property must or may be sold

The staff should consider the interrelationship between this
section and the abatement rules, especially with respect to sales of
specifically devised property. The Commission was concerned that this
section might undercut a specific devisee's right to get the
specifically devised property. Perhape this section should be
referred to in the Comment to the section that provides that title to
the decedent's property passes at death to devisees or heirs (proposed

Section 7111).

§ 8245. Discretion of personal representative

The staff should consider the interrelatiomship between paragraph
(2) of subdivision (a) (personal representative may use his or her
discretion as to which property to sell first) and the abatement
rules. Perhaps the introductory clause should make clear that this
section is subject to the abatement rules.

The Commission approved the provision for sale of intangible

personal property at public auction.

§ 8246, BSale of real and personal property as 2 unit

It was reported that in Los Angeles County a unit appraisal is
required when real and personal property is to be sold as a unit. The

Commission decided not to put such a requirement in Section 8246.

§ 8260. Contract with agent or broker

The staff should give further thought to the reference in
subdivision (b) to "ex parte application” when the general provisions

on judicial powers exercisable in chambers are drawn.

§ 8261. Contract with auctioneer

Mr. Dugald Gillies of the California Association of Realtors
pointed out that under recent legislation, suctioneers are limited to
gelling "goods." See Bus. & Prof. Code § 5701(d). It is the view of

the California Department of Real Estate that only =a licensed Treal
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estate broker or salesman may sell real property. See Bus. & Prof.
Code § 10139. For this reason, Mr. Gillies suggested that Sectiom
8261 be split into two sectioms, one to deal with auctions of real
property and the other to deal with auctions of personal property.
Mr. Gillies will communicate with the staff concerning this, and will
consider whether a real property auction might include incidental
sales of personal property.

The Commission approved the staff recommendation to authorize an

auctioneer to sell intangible personal property.

§ 8262, No personal liability of personal representative

The staff should consider whether the nonliability provisions of
this section should be limited to contracts which show the

representative capacity of the personal representative.

§ 8263, Compensation of agent, broker, or auctioneer

The staff should give further thought to the language of
subdivision (a). What do the words "sale is mede' mean? If the buyer
defaults, the broker nonetheless gets a commission in the usual
private transaction.

The Comment should note that this section applies both to real

and personal property sales.

§ 8264. Allocation of commission among competing agents or brokers

§ 8265. Allocation of commission among cooperating agents or brokers

Mr. Gillies said that the rules need to be clarified comcerning
how the commission is to be divided among the broker holding the
contract, the broker whose bid was returned to the court, and the
cooperating broker. Courts apparently take varying views of the
extent of their discretion under the statute. Mr., Gillies will
communicate with the staff to develop a comsistent set of rules. The
total amount of the commission should not be increased. The
commission should be allocated according to the agreement between the

brokers., If there is no agreement, the commission should be divided

equally.
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§ 8270. Notice of sale

Where the word 'notice” is used in the section, it should be
revised to rtead 'motice of sale,"” This change should be made
throughout the draft where appropriate. The Commission approved the
staff recommendation to dispense with posted or published notice of

sale of subscription rights.

§ 8272. Sales at public auction

Authority should be added to subdivision (a) to permit personal
property to be sold "at the auction house.” The requirement that
personal property be present at the auction should be limited to
tangible personal property. The court gshould be authorized to permit
the property to be sent out of the country for sale when necessary
(e.g., rare art works). The staff should consider whether there might

be special requirements for the notice of sale im such a case.

§ 8274, Terms of sale

It should be made clear in this section or in the Comment that

rapidly depreciating property may be sold for credit.

§ 8276. Passage of title without court confirmation

It should be made clear, perhaps in a general provision, that

this section is subject to the abatement rules.

§ 8280. Necessity of court confirmation of sale

The cross-reference in subdivision (a) should read "8276 to
8279." The second sentence of subdivision (b) ("[t]he report shall be

verified") may be put in a general provision.

§ 8281. Confirmation hearing

In subdivision (a), "having the sale made" should be revised to
read "making the sale." Subdivision (c) (*"[t]he court shall examine

the report of sale and witnesses in relatiom to the sale"} was deleted.
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The Commission approved the staff recommendation not to add a

"not

requirement that personal property be sold at a price
disproportionate to the value of the property.”" This is adequately
covered under subdivision (b) ("advantage, benefit, and interest of

the estate").

§ 8290, Wotice of sale

"Notice" in this section should be revised to read '"notice of
sale." The Commission decided to keep the rule that if the will
directs or authorizes the sale, the personal representative may
determine whether or not notice of sale should be given. It is not
necessary that the will specifically authorize sale without notice.
The reference to the Los Angeles County Probate Policy Memorandum

should be deleted from the Comment.

§ 8291. Contents of ﬁotice

The property should be described by street address or other
common designation. The legal description should be required only if
there is no street address or common designation. The staff should
check the foreclosure statutes for possibly useful language. See,
e.g., Civil Code § 2924f(b). The staff should consider whether this
section should authorize the notice to specify terms of sale, such as

cash only.

§ 8292, Sales at public auction

Subdivision (b) was revised to provide that sales at public
auction shall be made between the hours of 10 o'clock in the morning

and 10 o'clock in the evening.

§ 8293, Private sales

Paragraph (3) of subdivision (b), permitting bids to be filed in

the office of the clerk of the court, was deleted.
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§ 8294. Necessity of court confirmation of sale

This section will be made subject to a general provision, to
provide that this chapter is subject to the Independent Administration
of Estates Act for estates being administered under that act.

The provision in subdivision (b), that the report shall be

verified, will probably be put in a general provision.

§ 8295, Minimum price for private sales of real property

The Commission decided to keep the requirement that the property
have been appraised within one year preceding sale. The reference in
gubdivision (b) to "[a] new appraisement” should be changed to "[a]n

appraisement.”

§ 8296, Confirmation of hearing

Subdivision (d) {("[t]lhe court shall examine the report of sale
and witnesses in relation to the sale") was deleted. The Comment

should note that the matter is covered by subdivision (b).

§ 8297. Overbid

The Commission decided to keep the existing scheme for overbids

as set out in proposed Section 8297. The staff should consider
whether under existing law the sale must be made according to any
terms specified in the notice of sale. For example, if the notice
specifies that the sale is to be for cash only, is that binding?

Commission sentiment was that that should be the rule.

§ 8298. Order confirming or vacating sale

The staff should give further thought to paragraph (7) of
subdivision (a). Usually the bond is furnished after the order is
made, Probably paragraph (7) should be deleted from the conditions
which must precede the order, and be recast to require the order to

specify the amount of the bond to be furnished.
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§ 8310. Order vacating sale and directing resale

Subdivision (e) should be broadened to make a defaulting
purchaser liable for all consequential damages, including any
deficiency, in the absence of a liquidated damages provision in the
contract. This could include insurance, taxes, utilities, security
costs, storage costs, pool and gardening expenses, extraordinary fees
and commissions, and lease payments. The staff should look at the law

relating to defaults on purchases of real property generally.

§ 8330. Neglect or misconduct of personal representative

Section 8330 should be revised to say that '"the court shall order
a surcharge against the personal representative,"” instead of 'the
party aggrieved may recover the damage by enforcing the liability on
the bond of the personal representative, or otherwise.” After a
surcharge is ordered, the aggrieved party may be able to enforce the

surcharge by proceeding against the bond.

§ 8332. Limitation of actions for recovery of property

The Commission decided that subdivision (b) should be revised so
that there is no tolling period for minority, consistent with the

Commission's decision under Memorandum 85-11 in these Minutes.

§ 8880. Abatement

The Commission deferred consideration of Section 8880. The staff

will redraft the section and bring it back to the Commission.

APPROVED AS SUBMITTED

APPROVED AS CORRECTED (for
corrections, see Minutes of next
meeting)

Date

Chairperson

Executive Secretary
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AMENDED IN SENATE MARCH 20, 1985
AMENDED IN ASSEMBLY MARCH 5, 1985
~AMENDED IN ASSEMBLY FEBRUARY 14, 1985

CALIF OB’\IA LEGISLATURE—1985-86 KEGULAR SESSION

ASSEMBLY BILL - ' . - No. 195

l' Introduced by Assembly Member McAlister

- ]ﬁnuary 8, 1985

- An act to ameﬁd Section 8288 of, and to add Section 8281.5

B TR
oyt iy

PR F- S N

to, the Government Code, relatlng to the California Law -

Revision COI’IIII‘;ISSIOD

- LEGISLATIVE COUNSEL'S DiGEsr ‘
AB 195, as amended, McAlister. California Law Revision

Commission.

{1) Under existing law, there is a Cahforma Law Revision
Commission, with specified composition, duties, and
authority. ' ' '

This bill would provide that the effiee of Governor may
remove from office a member of the commission appointed
by the Governor weuld become weeant if the member is
absent, without having been excused, from three consecutive
regular meetings of the commission. The bill would also
define, for the purposes of this provision, the excuse of such

a member from .attendance at a regular meeting of the.

 commnission.

(2) Existing law prohlblts employees of the commission
and members of the commission appointed by the Governor
from advocating the passage or defeat by the Legislature or
approval or veto by the Governor of legislation, as specified.

This bill would permit employees of the commission and-

members of the commission appointed by the Governor to

i,
LI
Y

96 40

R e I o N D L R R R AL B PR AY- FLPE S NN

ﬁﬂl o
L .
PR e



oA A e g

mm-c§om"qaﬁmhmt€’)—l

BRNRRERRRR

AB 195 —2

advocate the passage or approval of legislation recommended
by the commission, and would specify that these employees
and members of the commission are not precluded by this

. Pprovision from advocating the passage or defeat of legislation,
or the approval or veto of legislation by the Governor, in an

individual capacity ‘or in an eoffieal official capacity not
associated with the commission. :

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 82815 is added to the
Government Code, to read: ' :

8281.5. The effiee of Governor may remove from
office a member of the commission appointed by the
Governor beeomes waeant if the member is absent,
without having been excused, from three consecutive
regular meetings of the commission. For the purposes of
this section, a member is excused from attending a
meeting only if (1) the commission, acting at the meeting
the member failed to attend or at the next meeting of the
commission, determines that the member is excused
from attending the meeting and {2) the commission’s
action is entered in the minutes of the meeting at which
14 the action was taken. When the office of & member of the
15 eomwnission beeemes vaesnt under this seetion; the
16 eha&peﬂeﬁébheeemmissieﬁ&h&ﬂgweﬁe&eeét-he
17 waeaney to the Governeor: If a member of the commission
18 appointed by the Governor is absent, without having
18 been excused, from three consecutive regular meetings
of the commission, the chairperson of the commission
shall give written notice of that fact to the Governor.
Nothing in this section limits or restricts the power of the
Governor, cenferred by any other provision of law, to
remove a member of the commission.

amended to read:
8288. Except for advocating the passage or approval
of legislation recommended by the commission, no

96 60

SEC. 2. Section 8288 of the Government Code_ is
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employee of the commission and no member appointed
by the Governor shall advocate the passage or defeat of
any legislation, or the approval or veto of any legislation
by the Governor, in his or her official capacity as an
employee or member.

Nothing in this section precludes an employee of the
commission or a member of the commission appointed by
the Governor from advocating the passage or defeat of
legislation, or the approval or veto of legislation by the
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9507 APR 3 1985 85093 11:04
BECORD # 80 BF: RN 85 007801 PAGE Ku. 1
R . v Substontive
\ AMENDNENTS TO ASSEMELY BILL NO. 196
AS AMERDED IN ASSEMBLY MARCH 18, 1985
Apendment 1
In line 1 of the title, strike out "Section” and
insert:

Sections 1134.5 and

Arendment 2
In line 3 of the title, after *240," insert:

591.2, 591.4, 591.5,

Amendmpent 3
In line 5 of the title, after the comma insert:

to add Sections S91.8 and 591.9 to,

Amendzent 4
In line 6 of the title, strike out "and®

Amendment 5
In line 8 of the title, after "of," insert:

and to repeal and add Section 591.1 of,

: Amendment 6
On page 5, lime 1, after "SECTION 1."™ insert:

Section 1134.5 of the Civil Code is amended to read:
1134.5. {a) Bxcept as provided in this sectiorx,
the transferor of any real property containing at least
one but not more than four residential units, whether the
transfer is made by sale, exchange, or real floperty sales
contract as defined in Section 2985, shall deliver to the
prospective transferee a written statesgent by the
transferor of whether any structural additioss or
alterations or the installation, alteration, repair, or
replaceaent of significant components of the structaores
upon the property, cospleted during the term of owmership
of the transferor or of which the transferor has kmnowledge,
vere or were not completed. under am appropriate pereit or
other authority for construction issued imn accordance ¥1th
‘an ordinance or regulation adopted pursuant to Section
38660 of the Goverament Code, Section 17321 of the Health
and Safety Code, or Section 30600 of the Public Resources
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_Code, or were subseguently validated by the public- agEL_"__m__TﬁHJ

baving jurisdiction.

(b) This section does not apply to any of the
following:

(1) Transfers which are required to be precedeg
by the furnishing to a prospective transferee of a copy o5
a public report pursuant tc Section 11018.1 of the
Business and Professions Code.

{2) Transfers pursuant to court order, including,
but not limited to, transfers ordered by a probate coart
in adainistration of an estate, transfers pursaant to a
writ of execution, transfers by a trustee in bankruptcy,
transfers by eminent domain, or trarsfers resalting frox a
decree for specific performahce.

{(3) Traansfers to a mortgagee by a mortgagor in
defanlt, transfers to a beneficiary of a deed of trust py
a trustor in default, transfers by any foreclosure sale
after default, transfers by any foreclosure sale after
default in an obligation secured by a mortgage, or
transfers by a sale under a power of sale after a default
in ar obligation secured by a deed of trust or secured by
any other instrument containing a power of sale.

{4) Transfers by a fiduciary in the course of
the adpministration of a probate estate, guardianship,
conservatorship, or trust.

(5) Transfers from one coowner to one or more

COOWDELS.

(6) Transfers made to a spouse, or to a perso
or persons in the lineal line of consangu1n1ty of one or
pore of the transferors.

{7) Trarnsfers between spouses resultlng from a
decree of dissolution of a marriage or a decree of legal
separation or from a property settlement agreenment
incidental to such decrees.

(8) Transfers by the Controller in the course or
adeoinistering the Onclaimed Property law (Chapter 7
(ccamencing with Section 1500) of Title 10 of Part 3 of
the Code of Civil Procedure).

{9) Transfers under Chapter 7 (comwencing with
Section 3691) or Chapter 8 {commencing with Section 3771)
of Part 6 of Division 1 of the Revenue and Taxation Code.

{10) Transfers to or from any governemental

entity.

{c) {1) The transferor shall deliver the
statement as soon as practicable before the transfer of
title in the case of a sale or exchange, or prior to
execution of the contract where the transfer is by a real
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property sales contract as defined in Section 2985. For

purposes-of -this section, "delivery" peans-delivery in -

person or by mail to the traasferee or trassferor, himsels

- or herself, or any person authorized to act for him or her
in the tramsaction or to such additional tramsferees who
have reguested delivery from the transferor in writing.
Delivery to the spouse of a transferee or transferor shall
be deemed delivery to a transferee cor transferor, unless
the contract states cthervise.

) (2) If the statement reguired to be made by this
section is delivered after the execution of an offer to
purchase, the transferee shall have three days after
delivery in person or five days after delivery by deposit
in the mail, to terminate his or her offer by delivery of
written notice of the termipatioe to the transferor.
However, the right of the transferee tc terminate his or
her offer shall be extinguished upon the close of escros
or recordation of the conveyance document, whichever
occcurs first.

i (d) (1) Neithér the transferor nor his or her
agent shall be liakle for any error, inaccuracy, or
omission of any inforration delivered pursuant to this
section, provided that the error, inaccuracy, or onission
was not within the personal knowledge of the transferor or
the transferor's agent, was based on inforpation timely
provided by public agencies or other persons providing
informationm regquired to be disclosed pursuant to this
section, and ordinary care was exercised in obtaining and
transmitting the information.

(2) The delivery of any information reguired to
be disclosed by this section to a prospective transferee
by a public agency or other persoa providing information
required to be disclosed pursuant to this section sball be
deemed to comply with the requirements of this section and
shall relieve the transferor of any further duty under
this section with respect to that item of informatior.

(3) The delivery of a preliminary title report
issued by a title insurer or undervritten title company
adpitted to do business in this state, or the delivery of
a report or opinion of a licensed engineer, land surveyor,
geologist, structural pest control operator, contractor,
or person of like or related capacity when dealing with
knovledge or skills conventionally attributed to such

person, shall be deemed inforpation by "other persons

providing information reguired to be disclosed" as
contemplated in paragraphs (1) and (2), provided such
uother persons" furnish or deliver the informpation
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pursuant to a request therefor, wvhether written or oral,
by the transferor. In responding to such a request, the . .

other persons® may indicate, in writing, their
understanding that the information they undertake to
provide will be used in fulfilling the regquirements of
this section, and shall indicate those items of
information, or parts thereof, which are required to be
disclosed to which the information being furnished is
applicatle. Where such a statement is furnished, the
mother persoa" shall not be respoasible for any items of
informaticn, or parts thereof, other than those expressly
set forth in the statement.

{e} If information disclesed in accordance with
this section is subsequently rendered inaccurate as a
result of any act, occurrence, or agreement subsequent to
the delivery of the required disclosures, the inaccuracy
resulting tkerefrom shall not constitute a violation of
this section. If at the time disclosure is to be made, an
item of information required to be disclosed is unknown or
not available to the transferor, and the transferor or the
transferor's agent has made a reasonable effort to
ascertain it, the transferor may use an approximation of
the inforsation, provided the approximation is clearly
jdentified as such, is reasonable, is based on the best
information available to the transferor or thke
transferor's agent, and is not used for the purpose of
circuaventing or evading the provisioms of this sectioan.

{£) The specification of iters for d&isclosure 1n
this section does not limit or abridge any okligation for
disclosure created by any other provisior of law or which
may exist in order to avoid fraud, misrepresentation, or
deceit in the transfer tramsaction. '

(g) bNo transfer of title subject to the
provisions of this section shall be invalidated solely
because of the failure of any person to comply with this
section. However, any person who willfully violates any
provision of this section shall be liakle in the amount of
actual damages suffered by a trapsferee including
attorney’s fees. The rewedy provided bty this section is
not exclusive and shall not preclude the transferee froc
pursuing any other remedy which he or she may have under
any other provision of law.

(h) No person or entity conducting an escrow ou
behalf of the parties to a transfer of real property shall
incur liability for the conseguences of any act or
onission of any act pursuant to this section, and no
action may be brought or maintained against any such
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person or entity as a result of such act or omission.
SEC.- 2. - - -

Awendment 7
~On page 5, line 21, strike out "SEC. 2." and

insert:
SEC. 3.
. Amendment 8
On page 6, line 32, strike out "SEC. 3." and
insert:
SEC. 4.
_ Apmendment 9
On page 6, line 40, strike out "SEC. &4."™ and
insert: o
SEC. 5.
Amendment 10
- On page 7, line 5, strike out "SEC. 5.7 and
insert:
SEC. 6.
Anendpent 11
On page 7, line 24, strike out "SEC. 6." and
insert: i
SEC. 7.
Anendeent 12
On page B, line 40, strike out "amanner"™ and
insert:
manné€r
Azendment 13
Oon page 9, line 27, strike out "SEC. 7." and
insert:

SEC. 8. Section 59%1.1 of the Probate Code is

repealed.
593+« Holess the decedentls will provides +hat

bies estate shall met be administered under the pEO¥ISIORS
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£or appeintscnte I£f such a4thority i5 Fegquested by
Separate petitiony the elerk shall set ithe petition for
hearing by the cousrt and give potiee therecef for +he
poriod and ia the sanper Eequited ¥ Sectien 1208, and at
+east 10 days before thoe date set f£or 4+he hearing of sueh
petition by ithe courty the petitioner shall cause #otice
of the hearing thereof to be mailed to a1l tegatees ard
devisees and $o all kbowh heirs ef +he decedeni, and 4o
atl persons who have reguested motice as PEoxided in
Section 1262+ Ihe motice ef ithe bearing of the petitien
£6F authecity to administer ithe estate 4nder this article,

Aay
FPpear and ebjest e the grasting of autherity teo
#duinister the estate upder this artiele by £filing @
wEitton etatesent setting forth his ebjeetionsy dnless
+he eourt shall deteraine ithat the ebjecting pacty has

testanentary of of adsinistration shall be endorsed +o +he
efiect that sueh letters are issued PuESUaRt 4o this
aftieles Fhe previciens of this artiele chall pet appiy
+o Bpecial adaiRictEatorsy _

SEC. 9. Section 591.1 is added to the Probate
Code, to read:

5%1.1. (a) To obtain authority to administer
the estate under this article, the executor or
adpinistrator shall petition the court for that authority
either in the petition for his or her appointment or in a
separate petition. The executor or adcinistrator may not
be authorized to administer the estate under this article
if the decedent's will provides that the estate shall not
be aduinistered under this article. fThe provisions of
this article do not apply to a special administrator.

{b) A petition under this section may regquest
either of the following: ,

{1) Authority to administer the estate under
this article.

{2) Authority to administer the estate under
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this article without authority to do either of the
following under the authority of this articles -

{2d) Sell or exchange reai pProperty.

(B} Grant an option to purchase real property,

(c} If the authority is requested in a petitiopn
for appointnent, notice of the hearing of the petition
shall be given for the period and in the Ranner applicable
to the petition for appointnent.

() If the authority is Lequested in a separate
Petition, the clerk shall set the petition for hearing by
the court ang give notice thereof for the period ang in
the ranner Feguired ty Section 1200. At least 10 days
before the date set for hearing of the pPetition by the
Court, the petitioner shall cause notice of the hearing to

(¢) The notice of the hearing of the petition
for authority to adrinister the estate under this article,
vhether included jn tke petition for appointment, or in a
Separate petition, shal] specify that authority to
adzinister the estate under the Independent Adoinistration
of Estates Act is being requested,

(£} Any person interested in the estate may

{J) Unless the court determises that the
objecting Party has showa good cause why the authority
Iequested in the petition should aot be granted, the court
shall grant the requested authority, ang the letters
testamentary or of adninistration shall be endorsed to the

options to purchase real property under this article, that
limitation shall pe included in the endorsement.

SEC. 10. Section 531.2 of the Prokate Code is
azended to reagd:

591.2. (a) Upon obtaining authority to
adrinister the estate under this article, the executor or
admpinistrator shall proceed to adainister the estate in
the same panner as provided in this code with respect to
executors or adrministrators who have not heen granted suc.
authority. However, the executor or adrinistrator is not




BECOED # 230 BF: ER. 85 007801 PA{—;EIEG'I;U;

referred to in this article as “court supervisionily
superv;slon," with respect to any actions during the 5

*

course of the administration of the estate, except that
the executor or administrator is required to obtain court
supervision, in the papeer provided in this code, for any :
of the following actions: :
{1) Allovance of executor's and admiristrator's ;
cormissions and attorney's fees. :
(2} Settlement of accountings. . ;
{3) Preliminary and final distributions and :
discharge.
f4) Sale or exckange of real property and grant
of options to E_rchase £eal property if the authority of

e — e

€ executor or adpinistrator g_anted “under this articie

th
specifically e:cludes the authority to take those actions
n

——— i, e Sy

der the author;&g of this article.

{(b) Botwithstanding subdivision (a), the
executor or adasinistrator may cobtain court supervision as
provided in this code of any action taker by hie or her
during the adpinistration of the estate. A1l publications
of notice required by this code shall continue to Lbe given
excepty when no hearing is required because the executor
or adeinistrater does not seek court supervision of an
action or proposed actiony a6 publiecation of +he motice of

hearing 16 Fequired.
SEC. 11l. Secticn 591.4 of the Protate Code is

amended to read:

591.4. (a) The advice of proposed action shall
be delivered personally or sent by first-class mail, or
sent by airmail to any person residinrg outside the
jurisdiction of the Upnited States, to each person
described in Section 591.3 at his or her last known
address. The advice of proposed actlon shall be in

state the pame aud nalllug address of the executor or
administrator, the person and telephone rnurter to call to
get additional information, and the action proposed to be
taken, with a reasonably specific description of such
action, and the date on or after which the proposed action
is to be taken. Such date shall not be less than 15 days
after the personal delivery, or not less tkan 20 days
after the mailing, of the advice. When the proposed
action ianvolves the sale or exchange of real property, or
the granting of an option to purchase real progery, the
advice of proposed action shall state the material terums
of the transacticn, including, if applicakle, the sale
price and the amount of, or method of calculating, any
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copnission or conpensation paid or to ke paid

e i s

connection ¥ith the transaction.

{b) The failure of the executor or
administrator to comply with the provisions of this
section shall not affect the validity of the action so
taken or the title to any property conveyed or transferred
to bona fide purchasers and to third persons dealing in
good faith with the executor or administrator who changed
their position in reliance on the action, conveyance, or
transfer vithout actual potice of the failure of the
executor or administrator to comply with such provisions.
No person dealing with the executor or administrator shall
have any deoty to inquire or investigate whether or not the
executor or administrator has complied with the provisions
of this section.

SEC. 12. Section 591.5 of the Probate Code is
anmended to read:

591.5. (a) Any perscn described in Section
591.3 vho objects to the taking of any proposed action
described in Section 591.3 without court supervision, may
do either or both of the following:

{1) Tue person may apply to the court having
jurisdiction over the proceeding for am order restraining
the executor or administrator from taking the proposed
action vithout court supervision under the provisions of
this code dealing with the court supervision of suck
action, which order the court shall grant without
requiring notice to the executor or administrator and
without cause being shown therefor. Such order may be
served by the person so objecting upon the executor or
adpipistrator in the same manner provided for in Section
415.10 or 415.3G of the Code of Civil Procedure or in the
papner authorized by the court.

{2) The person may deliver or mail a vritten
objection to the executor or administrator at the address
stated in the advice of proposed action, so that the
objection is received before the date specified on or
after which the proposed action is to be taken, or before
the proposed action is actually taken, whichever 1is later.

{b) If the executor or administrator has notice
of the issuance of the restraining order or of the written
objection of a person described in Section 591.3, the
executor or administrator shall, if bhe or she desires to
consugmate such action, submit it to the court for
approval following the provisiocns of this code dealing
with the court supervision of such action and may
consummate such actiop under such order as may be entered
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by the court. Failure to conmply with this subdivision is
R a yiolation of the fiduciary duty-of the executor or.—- — -

——— - e S ————

adpinistrator and is grounds for his or her removal.
: (c) The failure of the executor or administrator
to comply vith subdivision (b} and the conpsummation of the
action by the executor or administrator without complying
with subdivision (b) shall not affect the validity of the
action so taken or the title to any property conveyed or
transferred to bona fide purchasers and to third persons
dealing in good faith with the executor or adeministrator
vho changed their position in reliance oa the action,
conveyance, or transfer without actual notice of the
faijure of the executor or administrator to comply with
subdivision (b). No person dealing with the executor or
administrator shall have any duty to inquire or
investigate whether or not the executor or administrator
has complied with sukdivision (b).
, {d) All persons described im Section 591.3 who
have been given an advice of proposed action as provided
in Section 591.4 may object only in the manner provided in
‘this section. The failure to object is a waiver of any
right to have the court later review the action taken
unless the person who fails to object establiskes that he
or she did not actually receive advice of the proposed
action before the time to object expired. The court may,
however, review actions of the executor or administrator
on its own motion or cm motion of an interested person who
did pot receive an advice of proposed action before the
tipe to cobject expired.

SEC. 13. Section 591.8 is added to the Probate
Code, to read: )

591.8. Unless the Judicial Council prescribes a
forn for advice of a proposed action under Sectioms 531.3
and 591.4, the advice of a proposed action shall be in
sukstantially the following fork:
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SUPERIOB COURT OF CALIFORUNIA
_COUNIX OF I _ .

Estate of o No. : .

(deceased)

‘ADVICE OF PROPOSED ACTION
(Probate Code Sections 591.3, 591.4)

3. The executor or adninistrator of the estate of the deceased
iss

{Name)

{Street or post office box)

{(City, state, 2IP)
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2. The executor or administrator bhas authority -
to administer the estate without court supervision under
the Independent Administration of Estates Act (Califorria
Probate Code Sections 591-591.8) .

3. On or after s 19__, the execuotor or
administrator will take the following action:
[Describe proposed action in reasonably specific terms.
If the proposed action involves a sale or exchange of real
property or an option to purchase real property, include
the material terms of the transaction, including any sale
price and the amount cf or method of calculating any
corpensation paid or to be paid in connection with the
transaction.

4. If you need more information, you may call:
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--{Mape} - - -~

. {Ieclephone number}
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5. 1f you object to the proposed action, you nmay
deliver or mail a writtem objection to the executor or
adpinistrator at the address stated above. Your objection
can be simply stated. 111 you need to do is state that
you object to the proposed action (specifying the action
you object to) and sign your mame. You may also apply to
the court for an order preventing the executor or '
adepinistrator from taking the proposed action without
court supervision.

6. Your objection must be received before the
date specified above, or before the proposed action is
taken, whichever is later. If you object, the executor or
adpipnistrator may take the proposed acticn only under
court supervision.

7. IF YOU DO NOT OBJECI. YOU WILL BE TREATED AS
IF YOU CCNSENTED TG THE PROPOSED ACITON. TO0OOU BAY NOT
OBJECT AFTER THE PROPCSED ACTICON 1S5S TAKEN.
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Dated: __

T o T "___"'ﬁ’”(s"i’g’naturé"'of executor or
adeinistrator or attorney
for executor or administrator)
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SEC. 14, Section 591.9 is added to the Probate

Code, to read:
591.9. (a} Subject to Sections £591.3 to 591.5,

‘inclusive, an executor or adpinistrator who has been
granted authority to administer the estate without court
supervision upder this article may sell property of the
estate either at public auction or private sale, and vith
or without notice, for such price and upon such terazs and
conditions as the executor or administrator may deterpine,
and need not obtain court approval of the compensation for
the services to the estate of the agent, if any, used for
the sale. This subdivision aprlies to any sale pade under
authority of this article on or after January 1, 1985.

{b) The information in the advice of proposed
action shall include the amount of, or method of
calculating, any compeansation or cormission paid or to be
paid in connections with the transaction.

{(c) 1f the executor or administrator is
othervise required to file a bond and the court determines
that real property of the estate will ke sold without
court supervision under this article, the court, in its
discretion, may fix the amount of the bond at not less
than the value of the personal property, the estimated
proceeds of the real property that will be sold under this
article, and the value of the praobable annual gross incone
of all of the property belonging to the estate, or, if the
bond is to be given by personal sureties, at not less than
twice that amount.

SEC. 15-

Amendnment 14
on page 11, line 22, strike out "SEC. B.° and
insert:

. : SEC. 16.

Amendrent 15
on page 12, lime 7, strike out "SEC. 9." and

insert:
SEC. 17.

Amendment 16
on page 13, line 4, strike out "3EC. 10." and

insert:
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SEC. 18.
Amendment 17
On page 13, lime 13, strike out ®SEC. 11."™ and
insert: ;
SEC. 19. /
Amendment 18 :
. on page 14, line 26, strike out "SEC. 12." and
insert: -
SEC. 20.
Arendment 19
Oon page 16, lire 14, strike out "SiC. 13." and
insert:
!
| SEC. 21.
; : /
: Amendment 20
- On page 17, limne 20, strike out "SEC. 14." and
insert:
SEC. 22.
. Asendzent 21
_ on page 18, line 15, strike out ®"SEC. 15." and
insert: o
* Amendment 22 .
On page 18, line 17, strike out "SEC. 16." and
insert:
SEC. 24.
Arendment 23
On page 18, line 19, strike out "1f 40 days have

elapsed since"™ and insert:

Opon

insert:

Arendment 24
On page 19, line 21, strike

out

WSEC.

17.%

and
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On page 20,

insert:

-SEC. 26.

On page 20,
insert:

SEC. 27.

Amendment 25
line 21, strike out "SEC. 18." and

Amendment 26
line 23, strike out *"SEC. 19." and
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STUART B. wWalLZER"+

JAN €, GABRIELSON®

LINDA L. PAAVOLA ’

KATH! CUFFARD

SCERTIFIED SPECIALIST FAMILY LAW
CALIFGRIGA BOARD OF LEGAL SPECLOUIZATION
AHPLOIMATE MATIONAL BOARD

OF TRWAL ADWOCATES

A LAW CORPORATION TELEPHONES (2031

IB88 CENTURY PARK EAST, SUITE |IOF 879-0320 + BE57-09I5

LOS ANGELES, CALIFORNIA 20067

March 11, 1985

Nathaniel Sterling, Esqg.
California Law Revision Commissicn
4000 Middle Field Rocad
Room D-2 .
Palo Alto, California 94306 ;
Re: Memorandum 85-42, Study F-670-Litigation Expenses
in Family Law Proceedings

Dear Nat:

I have reviewed Memorandum 85-42 containing your
new proposed Civil Code Section 4370.5.

It is clear and to the point, contains a clear
statement of policy and some workable criteria.

I support its passage.
Best regards.

Sincerely,
N C. GABRIELSON
JCG:b



